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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROIVI 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a}. In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
eamed patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )^ Responsive to communication(s) filed on 06 April 2005 , 
2a)^ This action is FINAL. 2b)n This action is non-final. 

3)D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

.4)E Claim(s) 1-26 and 33-73 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) ^ Claim(s) 1-26 and 33-73 is/are rejected. 

7) S Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: 3)0 accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
11 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 1 1 9 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(aHd) or (f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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Election/ Restrictions 
Claim Rejections - 35 USC§ 112 

Applicant's amendment and argumentation obviates tlie previous rejection, 
therefore tiie previous rejection has been withdrawn. 

Claims Analysis 

The examiner asserts that the "modified" Zlegler-Natta catalyst In the primary 
claims do not necessarily have to be a passivated, deactivated or latent catalytic 
composition. 

Claim Rejections - 35 USC§ 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed In the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-3, 7-24, 33, 35-38, 42-48, 51-69 are rejected under 35 U.S.C. 102(e) as 
being anticipated by Ehrman, et al. (US 6753390 B2). 

See entire document. Ehrman, et al. disclose catalyst system comprising at least 
one catalyst compound and at least one activator and optionally supports (col. 2, 1. 29- 
43). Bimetallic catalysts are disclosed in the gas phase polymerization of ethylene In a 
reactor (col. 4, 1. 28-43). The bimetallic catalyst comprises a first catalyst component 
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and second catalyst component wherein tlie first catalyst component Is not the same as 
the second catalyst component and is preferably a Ziegler-Natta catalyst and the 
second catalyst is preferably a metallocene catalyst (col. 5, 1. 1-19). Ehrman, et al. 
disclose that the first and second catalyst can be supported on the same support 
material (col. 5, 1. 20-27) or on separate support materials (col. 5, 1. 27-34). TiCU is 
one embodiment of the first catalyst and other such transition metal oxides and 
chlorides (col. 6, 1. 5-19) combined with a support material such as organomagnesium 
(col. 6, 1. 20-col. 7, 1. 12). The metallocene (col. 7, 1. 20-col. 19, 1. 9) disclosed can 
comprise one or two cyclopentadienyl pi bonded ring systems (col. 7, 1. 20-col. 8, 1. 3), 
metal atom from groups 3-12 of the Periodic Table of the Elements (col. 8, 1. 4-27), 
bridging groups (col. 8, 1. 64-col. 10, 1. 28). An activator is disclosed as any compound 
or combination of compounds, supported or unsupported which can activate a Ziegler- 
Natta or metallocene catalyst compound (e.g., aluminoxane, ionic compounds - col. 19, 
1. 11-col. 22, 1. 17). Specific supports are also disclosed (col. 22, 1. 19-col. 24, 1. 27). 
Ehrman, et al. disclose that the catalyst system can include any combination of 
activators and catalyst components, either supported or not supported, in any number 
of ways (col. 24, 1. 28-31). The catalyst is used in the bimodal polymerization of two or 
more olefin monomers of ethylene, propylene, 1-butene, 1-pentene, 1-hexene, 1- 
heptene, 1-octene, 1-nonene, 4-methyl-l-pentene, 1-isobutene and 1-decene (col. 27, 
1. 17-21). Addition of water is also disclosed (col. 3.1, 1. 39-47). Reactor temperature is 
claimed between 80 and 100 degrees C (col. 38, 1. 32). 
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Double Patenting 

The nonstatutor/ double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected In the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 11 F.3d 
1046, 29 USPQ2d 2010 (Fed. Cir. 1993); InreLongi, 759 F.2d 887, 225 USPQ 645 
(Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 418 F.2d 528, 
163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be 
commonly owned with this application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply 
with 37 CFR 3.73(b). 

Claims 33 and 37-38 are provisionally rejected under the judicially created 

doctrine of obviousness-type double patenting as being unpatentable over claims 1-11 

of copending US PUB 2005/0038210 Al. Although the conflicting claims are not 

identical, they are not patentably distinct from each other because both claim a 

bimetallic catalyst composition comprising a metallocene, non metallocene and silica 

support and an activator wherein the metal of the Ziegler-Natta catalyst has a group 4 

(includes zirconium) or 5 metal atom and an aluminum compound. The instant 

application seems to be a species of the copending application and therefore the claims 

of the copending application seem to encompass those of the instant application and 

the claims differ in that the copending application does not teach the molar ratio of 

Group 13 metal to the transition metal as being less than 10:1. It would have been 

obvious to one of ordinary skill in the art at the time the invention was made would 
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have considered the invention to have been obvious to select any portion of the ratio of 
Group 13 metal to transition metal particularly in view of the fact that the normal desire 
of scientists or artisans to Improve upon what Is already generally known provides the 
motivation to determine the optimum ratio. (See In re Peterson 65 USPQ 2d 1379 
(CAFC 2003)). 

This Is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claims 33, 36-38 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-17 of US 
6420298 Bl. Although the conflicting claims are not Identical, they are not patentably 
distinct from each other because both claim a catalyst comprising a Group 4 
metallocene, titanium and magnesium based Ziegler-Natta component, a 
trialkylaluminum modifier to which water is added, MMAO cocatalyst and silicon and 
aluminum oxide support. The instant application seems to be a species of the 
copending application and therefore the claims of the copending application seem to 
encompass those of the instant application and the claims differ in that the copending 
application does not teach the molar ratio of Group 13 metal to the transition metal as 
being less than 10:1. It would have been obvious to one of ordinary skill In the art at 
the time the invention was made would have considered the invention to have been 
obvious to select any portion of the ratio of Group 13 metal to transition metal 
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particularly In view of the fact that the normal desire of scientists or artisans to Improve 
upon what is already generally known provides the motivation to determine the 
optimum ratio. (See In re Peterson 65 USPQ 2d 1379 (CAI=C 2003)). 

R^ponse to Arguments 

It is not clear whether the modifier and activator are or are not the same 
compound. The modifier and activator when defined as a specific chemical composition 
are the same but applicant alleges that they are distinct. As claimed In the independent 
claims, one could consider the amount of modifier to be an initial amount and a second 
addition of the modifier the activation amount. Because Ehrman, et al. discloses the 
claimed invention except for the activator is added in two portions in the instant claims 
rather than a single portion as disclosed in the prior art. It has been held that 
constructing a formerly integral structure In various elements involves only routine skill 
In the art. Nerwin v. Eriichman, 168 USPQ 177, 179. 

It is not clear whether the modifier and support are or are not the same 
compound. The modifier and support when defined as an aluminum compound such as 
MAO could be the same but applicant alleges that they are distinct. As claimed In the 
independent claims, one could consider the amount of support to be an initial amount 
and the addition of additional MAO to activate the catalyst. 

Based on the broad independent claim limitations, the examiner asserts that the 
"modified" Ziegler-Natta catalyst does not necessarily have to be a passivated, 
deactivated or latent catalytic composition. Only In the dependent limitations does 
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applicant specify whether the catalyst composition is active or non-active after contact 
with the modifier. The modifier Is defined as a group 13 metal compound and in the 
dependent limitations Is defined In one embodiment as AIXnR3-n and in another 
embodiment as consisting of diethylaluminum chloride, aluminum sesquichloride or 
diethylalumlnum ethoxide. These compounds are defined as activators in the Ehrman, 
et al. reference as well and said activators are defined as having a molar ratio of 
activator to catalyst ranging from 0.05:1 to 10:1 in one embodiment (col. 22, 1. 5-7). 
As such, examiner asserts that Ehrman, et al. do meet the claimed limitations and 
therefore the rejection has been maintained. ^ 

Regarding the double patenting rejection, as argued supra, the examiner again 
asserts that the '"modified" Ziegler-Natta catalyst does not have to be a passlvated, 
deactivated or latent catalytic composition and each of the components claimed In the 
copending application meet those of the Independent limitations of the Instant claims. 
As such, the rejection has been maintained. 

Relevant Prior Art 

The prior art made of record and not relied upon Is considered pertinent to 
applicant's disclosure. 

US Application 10/715813 claims a process for transitioning from a first 
polymerization reaction in the presence of a first catalyst to a second polymerization 
reaction conducted in the presence of a second catalyst wherein one of the catalysts is 
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a Ziegler-Natta and the other is a metailocene, use of a deactivating agent, solid carrier, 
passivating agent which is triethylaluminum and co-catalyst which is triethylaluminum. 

US 6110357 discloses a passivated catalyst for cracking processes. 

US 6624266 B2 discloses compositions and methods of using preactivated 
unsupported catalyst compositions to avoid agglomerate formation. 

US 6251817 Bl discloses compositions and methods of using preactivated 
unsupported catalyst compositions to avoid agglomerate formation. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of 
time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire 
later than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jennine M. Brown whose telephone number is (571) 
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272-1364. The examiner can normally be reached on M-R 9:30 AM - 7:30 PM; Fridays 
off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jerry Lorengo can be reached on (571) 272-1233. The fax phone number 
for the organization where this application or proceeding is assigned Is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
Information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 
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